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INTRODUCTION

On October 17, 2003, after a month of protests throughout
the country and as many as eighty people killed in confronta-
tions between protestors and the military, Bolivian President
Gonzalo Sanchez de Lozada resigned. Although triggered by
the approaching consummation of a deal to export gas through
Chile, the protests had been building for many months, even
years, as Bolivians became increasingly disenchanted with nearly
two decades of neoliberal economic policies that appeared to do
little to help the country’s poor and marginalized majorities. In-
deed, starting in the mid-1980s, Bolivia embarked on a process
of economic reform that has been described as “the most text-
book application of neo-liberalism yet to appear in the Ameri-
cas.”! Following the prescriptions of international financial insti-
tutions (“IFIs”) such as the World Bank and International Mone-
tary Fund, Bolivia opened its markets to foreign products,
privatized many State-owned enterprises, and took strong mea-
sures to attract foreign investors, among other reforms.? Al-
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1. See KEviNn HeaLy, LLaMAs, WEAVINGS AND ORGANIC CHOCOLATE: MULTICULTURAL
GRrRASSROOTS DEVELOPMENT IN THE ANDES AND AMAzZON OF Bormvia 51 (2001).

2. See generally Juan Antonio Morales, Economic Vulnerability in Bolivia, in TowARDS
DemocraTIC ViABILITY 41, 49-50 (John Crabtree & Laurence Whitehead eds., 2001). As
described by Herbert Klein, the inital reasons for Bolivia’s adoption of economic liber-
alism and rejection of the State capitalism that had predominated until the 1980s are
twofold:

First was the impact of hyper-inflation for the second time in modern Bolivian

history, a crisis that virtually destroyed the functioning of the national econ-

omy; and second the total collapse of the expensive State mining system which

had been constructed on the basis of a tin industry which was rapidly going

out of existence. These two irreducible events . . . meant that a radical solu-

tion had to be adopted. With the help of external experts, [President] Paz
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though these measures initially stabilized Bolivia’s economy and
controlled rampant inflation,? poverty rates in Bolivia have not
decreased since 1997,* and many Bolivians complain that for-
eign investment and free trade have brought more problems
than they have solved.®

The assumption by transnational corporations (“TNCs”) of
functions previously performed by the State has been a particu-
larly contentious topic. Over the past decade, TNCs have taken
on a much larger and more visible role in the country, con-
ducting oil and gas exploration and distribution, managing pub-
lic utilities, and employing large numbers of citizens. IFIs and
the Bolivian government intended that the entry of TNCs bring
much needed capital and expertise to Bolivia, thereby contribut-
ing to the country’s economic development. TNCs have never-
theless become the focus of much anger and frustration among
Bolivians, many of whom assert that these companies are mis-
treating, stealing from, or taking advantage of them. Indeed, in
some cases, Bolivians have accused TNCs of human rights viola-
tions. Not surprisingly, therefore, TNCs and government actions
supporting them have become the subject of popular protest.

This Report analyzes two cases in which TNC activities have
had an impact on Bolivian citizens’ enjoyment of economic, so-
cial, and cultural rights (“ESC rights”). In so doing, it analyzes
not only corporate conduct but also the Bolivian government’s
role in protecting ESC rights from violation. The cases involve
an oil spill by Transredes, a TNC partly owned by Enron and
Shell, in Bolivia’s Desaguadero River, which affected over one
hundred indigenous communities; and the water war that took
place in the city of Cochabamba over the privatization of Cocha-

Estenssoro in a matter of a few months carried out a classical orthodox eco-
nomic shock the likes of which were a textbook model of conservative eco-
nomic policy.
HErBeRT KLEIN, BoLmvia: THE EvoLuTion oF A MuLT-ETHNIC SocieTy 275 (2d ed.
1992).
3. See Morales, supra note 2, at 49-50.

4. See Economic Commission for Latin America and the Caribbean, Panorama So-
cial de América Latina 2002-2003, available at http:/ /www.eclac.org/publicaciones/
DesarrolloSocial/9/LCG2209PE/PSE_2003_Sintesis.pdf (last visited Feb. 10, 2004).

5. See, e.g., Interview with Father Gregorio Iriarte, in Bolivia (May 21, 2003) (crit-
cizing the Free Trade Area of the Americas, and arguing that economic liberalism has
deepened the economic divide between rich and poor in Bolivia and worldwide).
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bamba’s water system and its operation by the consortium Aguas
del Tunari, partly owned by Bechtel.

Although the Report highlights a number of ESC rights vio-
lated by the corporate actors or by the State, we argue that the
central problem raised by both cases is Bolivia’s failure to de-
velop effective procedures to prevent and remedy violations of
ESC rights by TNCs. Put differently, the core problem involves
Bolivia’s failure to guarantee the procedural rights that are nec-
essary for the effective protection of substantive ESC rights. This
observation has important implications not only for Bolivia but
also for international institutions and monitoring bodies. Al-
though these bodies have paid increasing attention to the issues
of ESC rights and TNC responsibility for human rights viola-
tions, they have focused relatively little attention on the problem
of how States should protect ESC rights from violation by TNCs.
On one hand, in the area of TNC responsibility, most recent
work has emphasized the development of international rather
than domestic norms and enforcement mechanisms. This is
true despite the obligation of State parties to protect ESC rights
against interference by private parties. On the other hand, al-
though significant progress has occurred in defining and elabo-
rating ESC norms, the role of the State in enforcing these rights
against third parties, including TNGCs, has too often been ig-
nored. This Report therefore attempts to address a gap in inter-
national human rights law by suggesting ways in which interna-
tional human rights institutions and monitoring bodies can en-
courage States to develop and improve domestic processes for
the protection of ESC rights against TNCs.

We wish to emphasize that this Report does not aim to an-
swer the large questions of economic policy with which Bolivians
are currently wrestling. We have not analyzed the potential ben-
efits that foreign direct investment and TNCs can bring to poor
countries, and are consequently not in a position to weigh such
benefits against the particular costs that are described herein.
As a result, this Report should not be used to justify any particu-
lar view regarding such investment or Bolivia’s economic rela-
tionship to the rest of the world. This Report does offer a cau-
tionary tale about the dangers that poorly regulated, unchecked,
TNC activity can pose to human rights. Assuming that TNCs
continue operating in Bolivia, we hope that the Bolivian govern-
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ment will follow our recommendations regarding the develop-
ment of procedures to protect ESC rights from TNC activity.

This Report represents the culmination of a year-long pro-
ject undertaken by the Joseph R. Crowley Program in Interna-
tional Human Rights at Fordham Law School. The Fordham
delegation was led by Professor Tracy Higgins, co-director of the
Crowley Program, and Maria McFarland, the 2002-2003 Crowley
Fellow. The delegation included Fordham Law Professor Rachel
Vorspan; Marcela Llanque Vargas, Vice-President of the Perma-
nent Assembly of Human Rights of Bolivia’s La Paz office; and
the seven Fordham Law School students selected as 2002-2003
Crowley Scholars, Leena Khandwala, Margarita Melikjanian,
Danitra Oliver, Marny Requa, Seema Saifee, Nycole Thompson,
and Christina Wilson.® Following the practice established in pre-
vious missions, the Crowley delegation participated in an intense
program of study throughout the academic year preceding the
mission.” This program included a seminar specifically address-
ing the issues of Bolivian history, law, and society; corporate so-
cial responsibility for human rights violations; and international
Jaw on economic, social, and cultural rights.

The delegation spent two weeks in Bolivia, from May 18 to
May 31, 2003, conducting interviews and collecting documenta-
tion in the cities of Cochabamba, Oruro, and La Paz, as well as
eleven isolated communities along the Desaguadero River. Dur-
ing this period, the delegation met with a broad range of individ-
uals: Bolivian citizens affected by the water wars and oil spill,
political activists, lawyers, academics, representatives of non-gov-
ernmental organizations (“NGOs”), political analysts, local and
national government officials, including legislators and repre-

6. We were also fortunate to enjoy the company and assistance of two interns:
Hannazh Grey and Jessica Purcell. The analysis and recommendations contained in this
Report are those of the authors and do not necessarily reflect the views of other delega-
tion members, or of the Permanent Assembly of Human Rights of Bolivia.

7. See Crowley Program in Int’l Human Rights & Lawyers Committee for Human
Rights, Justice on Trial: State Security Court, Police Impunity, and the Intimidation of Human
Rights Defenders in Turkey, 22 ForpHam INT'L L.J. 2129 (1999); Crowley Program in Int’l
Human Rights, One Country, Two Legal Systems, 23 Foronam INT'L L J. 1 {1999); Crowley
Program in Int’l Human Rights & Centro de Derechos Humanos Miguel Agustin Pro
Juérez, Presumed Guilty?: Criminal Justice and Human Rights In Mexico, 24 FOrRDHAM INT’L
L.J. 801 (2001); Jeanmarie Fenrich & Tracy E. Higgins, Promise Unfulfilled: Law, Culture
and Women's Inheritance Rights in Ghana, Report of the Joseph R. Crowley Program in Interna-
tional Human Rights, 25 ForpHaM INT'L LJ. 259 (2001); Nicole Fritz & Martin Flaherty,
Unjust Order: Malaysia’s Internal Security Act, 26 ForpHAaM INT'L L.J. 1345 (2003).
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